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Thismatter involvesa clam filed by Mrs. Shelvie J. Barton, widow of Mr. Emmett R. Barton, for
survivor benefits under the Black Lung Benefits Act, Title 30, United States Code, Sections 901 to 945
(“Act”). Benefits are awarded to persons who are totaly disabled within the meaning of the Act dueto
pneumoconiosis, or to survivors of persons who died due to pneumoconiosis. Pneumoconiosisis adust
disease of the lung arising from cod mine employment and is commonly known as black lung.



Preliminary Procedural and Evidentiary Discussion

In January 2000, the Didrict Director forwarded Ms. Barton's claim for survivor benefitsto the
Office of Adminigtrative Law Judges (“OALJ’). In February 2000, Ms. Shannon L. Meade, forwarded
to OALJ, on behdf of Mr. Gresham, ten x-ray interpretations (EX 1 to EX 10).! Then, pursuant to a
Notice of Hearing, dated August 28, 2000, | scheduled a hearing in this case for November 28, 2000 in
Greenville, South Carolina (ALJ 1). On November 8, 2000, in anticipation of the hearing, Mr. Gresham
sent me arevised exhibit list which liged asEX 11 amedicd opinionby Dr. Fino. Mr. Gresham indicated
that in accordance with my pre-hearing order, he would present the opinionto me at the hearing. On
November 9, 2000, Mr. Moise requested that | make a decison on the record (ALJ 2). Mr. Gresham
agreed to adecisiononthe record provided the damant was deposed (ALJ 3). The damant was deposed
on December 14, 2000 and the deposition submitted on December 15, 2000. | admit the deposition, as
CX 1, intoevidence. Likewise, sincethedecisonisto be madeontherecord, | aso admit the employer’s
exhibitsin my possession, EX 1 to EX 10.2 My decision in this case is based on the documents admitted
into evidence (DX 1to DX 80, CX 1, and EX 1to EX 10).2

ISSUES

1. Whether Mr. Barton suffered from pneumoconioss.

2. If Mr. Barton had pneumoconiosis, whether the pneumoconiosis arose out of cod mine
employment.

3. If Mr. Barton had cod workers pneumoconioss, whether his desth was due to
pneumoconioss.

Coal Miner’sand Claimant’s Backgrounds

Born on May 7, 1936, Mr. Emmett R. Barton married Mrs. Shelvie J. (Childress) Barton on
October 2, 1959 (DX 37 and DX 47). Mr. Barton's coad mine employment history started in 1952 with
Kiser Coal Co. (DX 28). Over the course of the next 30 years, Mr. Barton worked with severa coal

The following notations appear in this decision to identify specific evidence: DX - Director exhibit; CX -
Claimant exhibit; EX - Employer exhibit; and, ALJ- Administrative Law Judge exhibit.

2Since | did not conduct ahearing, Mr. Gresham did not present Dr. Fino’sreport, labeled EX 11, to me.
®Because Judge Sullivan has subsequently lifted his injunction concerning application of the new

regulations, | need not address the parties’ positions on thisissue. Absent the injunction, the new regulations are
applicable.
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companiesasacoa loader, cutting machine operator, roof bolter and maintenanceforeman(DX 2).* Mr.
Barton started smoking cigarettes during his twenties at the rate of about haf a pack a day. Conflicting
medica reports suggest that Mr. Barton may have continued to smokethroughout hislife (DX 52 and DX
69). Inthelast year or two of hislife, Mr. Barton struggled with asignificant pulmonary impairment which
required the near constant use of oxygen (CX 1). Regretfully, Mr. Edward Barton passed away on
September 16, 1998 (DX 49 and CX 1).

Procedural Background

A review of procedural histories concerning bothMr. Barton'’ slivingminerdamand Mrs. Barton's
survivor dlam is helpful in underganding the issues in this case.

Mr. Barton's Living Miner Claim

OnJanuary 19, 1984 Mr. Bartonfiled adamwiththe United StatesDepartment of Labor(“DOL”)
for benefitsunder the Act. (DX 1). The DOL denied Mr. Barton’ sdaim on September 26, 1984 (DX 11).
By letter dated October 5, 1984, Mr. Bartonrequested aformd hearing withthe OALJ (DX 13). A forma
hearing was held on August 5, 1987 inBig Stone Gap, Virginia before Adminidrative Law Judge John S,
Patton (DX 28). In November 1987, Judge Pattonawarded black lung disability benefits to Mr. Barton
(DX 33). Judge Patton stated that Mr. Barton had established 30 years of coal mine employment. While
finding that the x-ray evidence on record weighed againg a finding of pneumoconioss, Judge Patton
determined that the preponderance of the more probative medical opinion, represented by Mr. Barton's
treating physcians, established that Mr. Barton had pneumoconiosis. In addition, based on the short
durationof Mr. Barton’s smoking history compared to his extensve cod mine employment, Judge Patton
concluded that Mr. Baron’ ssignificant obstructive respiratory impairment was due to cod dust exposure.

Mrs. Barton's Qurvivor Claim

Following Mr. Barton's death, Mrs. Bartonfiled adamwiththe DOL for survivor benefits under
the Act onNovember 17, 1998 (DX 44). InMarch 1999, after areview of the medica record concerning
Mr. Barton's death, DOL informed Mrs. Barton that she was not entitled to survivor benefits (DX 61).
On April 30, 1999, Mrs. Barton requested aforma hearing before OALJ (DX 62). Asnoted above, the
parties subsequently agreed to a decision on the record.

4Since Mr. Barton last worked as a coal miner in Virginia, the United States Court of Appeals for the Fourth
Circuit has jurisdiction over this case. See Shupe v. Director, OWCP, 12 B.L.R. 1-200, 1-202 (1989)(en banc). | also
note Mr. Barton passed away in South Carolinawhich is also in the same jurisdiction.
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FINDINGS OF FACT AND CONCLUSIONSOF LAW
Elements of Entitlement for a Survivor Claim

Under the Act, and the implementing regulations, 20 C.F.R. §718.205, benefits are provided to
digble survivors of a miner whose death was due to pneumoconiosis. To obtain benefits, a surviving
clamant must prove by a preponderance of the evidence severd facts. Fird, the clamant must establish
digibility asasurvivor. A surviving soouse may be consdered igible for benefits under the Act if he or
she was married to, and living with, the cod miner a thetime of his or her death, and has not remarried.®

Next, the daimat must prove the coa miner had pneumoconiosis® In the regulation,
“pneumoconioss’ isessentialy defined as a chronic dust disease arisng out of coal mine employment. The
definition further includes “any chronic pulmonary disease or pulmonary and respiratory imparment
sgnificantly related to, or substantiadly aggravated by, dust exposurein cod mine employment.”” Under
the Act, this regulatory, or legd, definition of pneumoconioss is much broader than “medicd”
pneumoconiosis. Richardson v. Director, OWCP, 94 F.3d 164 (4th Cir. 1996).

Third, once adeterminationhasbeenmade that aminer has pneumoconioss, it must be determined
whether the cod miner's pneumoconiosis arose, at least in part, out of coa mine employment.? If aminer
who is suffering from pneumoconios's was employed for ten years or more in one or more coal mines,
there is a rebuttable presumption that pneumoconios's arose out of such employment.® Otherwise, the
damant must provide competent evidence to establish the relationship between pneumoconioss and coal
mine employment.2©

520 C.F.R. §718.4 indicates that the definitionsin 20 C.F.R. §725.101 are applicable. 20 C.F.R. §725.101, in
turn, refersto the term “survivor” as used in Subpart B of Part 725. 20 C.F.R. §725.214 then sets out the spousal
relationship requirements and 20 C.F.R. §725.215 describes the dependency rules. According to 8725.214 (a) the
spousal relationship exists if the relationship is avalid marriage under state law. Under §725.215(a), aspouseis
deemed dependent if he or she was residing with the miner at the time of his or her death.

SFor survivor claims filed on or after January 1, 1982, an administrative law judge must make a threshold
determination as to the existence of pneumoconiosis under 20 C.F.R. §718.202 (a) prior to determining whether a
miner's death was due to pneumoconiosis under 20 C.F.R. §718.205. Trumbo v. Reading Anthracite Co., 17 B.L.R. 1-
85 (1993).

20 C.F.R. §718.201(b).

820 C.F.R. §718.203 (a).

920 C.F.R. §718.203 (b).

1020 C.F.R. §718.203 (0).



Fndly, the surviving spouse hasto demonstratethe coal miner'sdeathwas due to pneumoconios's.
For asurvivor clam filed on or after January 1, 1982, the Department of Labor regulations provide four
means to establish that a coal miner's desth was due to pneumoconiosis™!

1. Competent medica evidence establishes that the death was caused by pneumoconiosis;

2. Degth was caused by complications of pneumoconios's; or,
3. Pneumoconios's was a subgtantidly contributing cause or factor leading to the miner's
desath.

4, Thepresumptionin20 C.F.R. §718.304 regarding complicated pneumoconiosis applies.’?

However, a survivor may not receive benefitsif the coal miner's death was caused by traumatic
inury, or the principal cause of death was a medical condition not related to pneumoconios's, unless
evidence establishes that pneumoconiosis was a substantialy contributing cause of death.*®

Regarding the third method of establishing death due to pneumoconios's, boththe BenefitsReview
Board (“BRB”) and Federal courts of appea have provided interpretations of what congitutes a
“sUbgtantidly contributing cause or factor.”* The BRB has stated a.cod miner's death will be considered
due to pneumoconioss if the cause of the disease is Sgnificantly related to, or significantly aggraveted by,
pneumoconioss. Foreman v. Peabody Coal Co., 8 B.L.R. 1-371, 1-374 (1985). The U.S. Court of
Appedsfor the Third Circuit has further broadened the interpretation by sating that any condition, such
as pneumoconiosis, that hastens a coad miner's death is a“substantidly contributing cause.” Lukosevicz
v. Director, OWCP, 888 F.2d 1001, 1006 (3d Cir. 1989). In reaching its decison, the court relied on
the Department of L abor's comment when publishing Part 718 of the regulationthat “ pneumoconioss need
not bethe 'principa,’ sole, primary, or proximate cause of the miner'sdeathinorder for the survivor'sdam
to be compensable” 48 Federal Register Page 24,277 at (n) (1983). Inasmilar case, the U.S. Court
of Appeds for the Fourth Circuit adopted DOL's interpretation that pneumoconiosis substantially
contributesto deathif it hastens deathin any way. Shuff v. Cedar Coal Co., 967 F.2d 977, 979 (4thCir.
1992), cert. denied, 113 S.Ct. 969 (1993). In light of these judicid interpretations, if pneumoconioss
actudly hastened a coal miner'sdesth, thenit is asubgtantialy contributing cause within the meaning of the

1120 C.F.R. §718.205 (c)(1), (2), and (3).

2Under this section, if thereis evidence of complicated pneumoconiosis, then thereis an irrebuttable
presumption that the miner's death was due to pneumoconiosis.

%20 C.F.R. §718.205 (c)(4).

1420. C.F.R. §718.205 (c)(2).



DOL regulétions.

In summary, a survivor's daim filed after January 1, 1982 must meet four primary eements for
entittement. The claimant bears the burden of establishing these elements by a preponderance of the
evidence. If the damant fails to prove any one of the requisite dements, the survivor dam for benefits
must be denied. Geev. W. G. Mooreand Sons, 9 B.L.R. 1-4(1986) and Roberts v. Bethlehem Mines
Corp., 8 B.L.R. 1-211 (1985). The four elements are: (1) the clamarnt is an digible survivor of the
deceased miner; (2) the coal miner suffered from pneumoconioss, (3) the coal miner's pneumoconioss
arose out of cod mine employment; and, (4) the cod miner's death was due to cod workers
pneumoconiosis.

Eligible Survivor

Based on her depositiontestimony (CX 1), and the documentationinthe record, induding boththe
Barton's marriage license (DX 47) and Mr. Barton's degth certificate listing Mrs. Shelvie J. (Childress)
Barton as his surviving wife (DX 49), | find Mrs. Shelvie J. Barton is an digible survivor under the Act.

Issue No. 1 - Presence of Pneumoconiosis

The second entitlement dement Mrs. Barton must prove is that Mr. Barton had pneumoconiosis.
Accordingto 20 C.F.R. §718.202, the existence of pneumoconioss may be established by four methods:
chest x-rays (§718.202 (a)(1)); autopsy or biopsy (pathology) report (8718.202 (a)(2)); statutory
presumption (8718.202 (a)(3));* or medical opinion (§718.202 (a)(4)).

Sincethereisinauffident evidence of complicated pneumoconiossin the record, and based onthe
date Mrs. Barton filed her daim, the statutory presumptions are not gpplicable. Of the remaining three
means to establish pneumoconiosisinasurvivor clam, the most probative evidence is biopsy or autopsy
reports. Mrs. Barton's claim contains several autopsy and biopsy reports. These evauations are
particularly useful because the radiographic films taken prior to Mr. Barton’ sdemise produced conflicting
interpretations concerning the presence of pneumoconioss.

Autopsy/Pathology Reports

(Note: the following summary, and other remaining portions of this decison, contain detailed
information obtained from the autopsy of Mr. Barton, submitted by Mrs. Barton to support her clam.

81t any of the following presumptions are applicable, then under 20 C.F.R. §718.202 (a)(3) aminer is
presumed to have suffered from pneumoconiosis: 20 C.F.R. §718.304 (if complicated pneumoconiosisis present,
then there is an irrebuttable presumption that the miner’ s death was due to pneumoconiosis); 20 C.F.R. §718.305 (for
claims filed before January 1, 1982, if the miner has fifteen years or more coal mine employment, there is arebuttable
presumption that total disability is due to pneumoconiosis); and 20 C.F.R. §718.306 (a rebuttable presumption of
entitlement when a survivor files a claim prior to June 30, 1982).
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While respecting the dignity and privacy of the deceased, some discussion of the detailed observationsis
necessary because | find the medica informationreevant on determining whether Mr. Barton's' deathwas
due to pneumoconios's.)

Dr. Woodward

On September 17, 1998, Dr. Brett H. Woodward, on behalf of Dr. Rgjeev Mdlik, conducted an
autopsy of Mr. Barton with an accompanying microscopic examination of tissue (DX 50 and DX52).
Gross examination of the lungs indicated “diffuse anthrocotic[gc] staining,” as well as emphysematous
change of both lungs. The left lung “main bronchus peribronchid lymph nodes demondtrates a cdcified
granulomata.” Both lungsexhibited neoplasa. Neoplasaintheright lung lead to the obstruction of theright
middle lobe bronchus, and arounded neoplasmwas present inthe right upper lobe. The right lung weighed
1,600 grams, while the left lungweighed 900 grams. The autopsy dso reveded alarge pulmonary embolus
ontheright pulmonary artery. A primary carcinomawaslocated in the ssomach, with metastatic carcinoma
observed inboth adrena glands, both kidneys, the omentum and the brain. Dr. Woodward a so noted that
hypertensive cardiovascular disease and arteriosclerotic cardiovascular disease were present.

Under the microscope, Dr. Woodward observed mucinous adenocarcinomaiin tissue from both
lungs. Also, in the left lung, “[€lmphysematous pulmonary changeis observed with extensve anthracotic
pigmentation in the peribronchiad and perilymphatic digtribution.” The anthracotic pigmentation was
“extendve’ and “ suggestive of slica”

As part of hisfind autopsy diagnosis, Dr. Woodward included “ anthrasilicods of the right and I eft
lungs”

Dr. Crouch

On March 3, 1999, Dr. Erika C. Crouch, a board certified anatomic pathologigt, reviewed Mr.
Barton’ s autopsy report, evauated the autopsy tissue dides, and considered other medica records (DX
59 and DX 60).

In andyzing three dides of lung tissue, Dr. Crouch stated that the involved areas were “most
remarkable for multi focal adenocarcinoma consstent with a metastatic gastric cancer.” The " uninvolved
areas’ showed “non-specific reactive changes to the tumor and emphysema.” She identified “mild, multi
focd cod dust digposition and afew smal cod dust macules”

Based on her evduation, Dr. Crouch diagnosed metagtatic carcinoma consstent with a gastric
tumor. At the same time Dr. Crouch found insufficient evidence of pneumoconiosis. Although cod dust
and coal dust macules were present, Dr. Crouch did not observe any cod dust micro nodules, nodules
or areas of massve fibrogs or slicoss. Whileacknowledging that the sample conssting of only threedides
was“suboptimal,” Dr. Couch believed the grossfindingsin the autopsy report dso ruled out the presence
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of pneumoconioss.

Dr. Ceffrey

OnAugud 21, 1999, Dr. P. Raphael Caffrey, board certified inanatomicd and dinicd pathology,
examined severa biopsy didesand reviewed Mr. Barton’s medical record and Dr. Woodward' s autopsy
report (DX 72).

In his microscopic examination of the four lung tissue dides, Dr. Caffrey found diffuse
adenocarcinoma, withlarge areas of edema and necrosis. He noted the presence of alarge thromoembolus
in one of the dides. On one dide, Dr. Caffrey observed “amoderate amount of anthracotic pigment and
two micro nodules with focal cdcification of one of them.” Ancther dide displayed “two tiny macules
consgting of coal dust with reticulin and foca emphysema.” All four didesshowed * only aminima amount
of anthracotic pigment.” Dr. Caffrey alsofound evidence of centrilobular emphysema. Based on hisreview
of the autopsy and examination of the lung tissue dides, Dr. Caffrey diagnosed “diffuse metadtatic
adenocarcinoma. . . ,thromoembolus, centrilobular emphysema, minima amount of smple cod worker's
pneumoconios's, and moderate amount of anthracotic pigment. . .”

Dr. Tomashef<ki

On September 10, 1999, Dr. Joseph F. Tomashefski, Jr., board certified inanatomica and dinicd
pathology, evauated the tissue didesand reviewed Dr. Woodward' s autopsy report, as well as numerous
other medical reports (DX 72).

His review of microscopic autopsy dides reveded “extensve involvement of Mr. Barton'slungs
by maignant tumor,” which exhibited extensve necrosis. He stated that therewas a“mild increasein black
pigment” withinthe lungs. Dr. Tomashefski found two 1 millimeter sized macular deposits of black pigment
“associated with focal emphysema” He stated that the macules comprised less than five percent of the
parenchymal areadepictedinthe dide. He diagnosed moderate panacinar emphysema. Helocated arecent
thromboembolus in a pulmonary artery, with necross consstent with a smal pulmonary infarct. Dr.
Tomashefski stated that the primary tumor was | ocated inthe ssomach, withmetadtatic depositsinthe brain,
kidney, omentum, peritoneum, hilar lymph nodes and completely replacing an adrend gland.

According to Dr. Tomashefski, based on the microscopic evidence of two coal maculesinhisiung,
Mr. Barton did have smple pneumoconioss.

Dr. Buddington

On October 20, 1999, Dr. Richard S. Buddington, board certified in anatomic and clinical



pathology, ¢ reviewed Dr. Woodward' s autopsy record and the tissue dides (DX 75).

Dr. Buddington stated that he was “in essential agreement” with dl of Dr. Woodward' s findings.
Dr. Buddington found areas of fibross with depostion of black anthracotic pigment inthe lungsthat were
surrounded by areas of emphysematous change, with foci measuring up to 1 millimeter. Dr. Buddington
opined that these changes are indicative of pneumoconioss.

Discusson

Of thefive generaly well quaified doctors who consdered the autopsy report and evauated the
lung tissue dides, only Dr. Crouch opined that Mr. Barton did not have pneumoconiosis. The other four
physcians present wel documented and reasoned opinions that the autopsy and biopsy established that
Mr. Barton had smple coal worker’s pneumoconioss. Based on this clear preponderance of expert
opinion evidence, | find that Mrs. Barton has established the presence of coal workers pneumoconiosis
in her husband' s lungs.

Issue # 2 - Pneumoconiosis Arising Out Of Coal Mine Employment

Although Mrs. Barton has proven, through pathology reports, that her husband had
pneumoconios's, she must aso demongtrate that her husband' s pneumoconiosis arose out of his cod mine
employment. Asindicated earlier, under theregulations, if aminer worksten or more yearsin one or more
mines, a presumption exigts that his or her pneumoconiosis arose out of cod mine employment.  In his
award of benefits, Judge Pattonfound that Mr. Barton had established ahistory of 30 years of employment
in cod mines (DX 33). In addition, Mr. Barton's Socia Security Adminigration earnings history clearly
establishcontinuous coa mineemployment from 1960 through 1982 (DX 26). Since Mr. Barton had more
than ten years of cod mine employment, and in the absence of sufficient rebuttal evidence, | find his
pneumoconioss arose out of his cod mine employment.

Issue# 3 - Death Due to Pneumoconiosis

Having proved the firg three elements of entitlement, Mrs. Barton may receive survivor benefits
if the preponderance of the evidence in the record establishes that her husband's death was due to
pneumoconiosis.  To prove this last ement of entittement, Mrs. Barton must show Mr. Barton had
complicated pneumoconiosis (which edtablishes an irrebuttable presumption of death due to
pneumoconioss), or that her husband’ s deathwas caused by pneumoconioss, or his deathwas caused by
complications of pneumoconioss, or pneumoconioss was a subgtantidly contributing cause or factor
leading to Mr. Barton’s desath.

18 take judicial notice of Dr. Buddington's board certification, see Attachment No.1.
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Complicated Pneumoconiosis

Under the regulations, 20 C.F.R. 8§ 718.304 (b), amassve leson might qudify as complicated
pneumoconioss.  Neither the radiographic record nor, more sgnificantly, the post-mortem medica
evauaionsin this case establishthe presence of complicated pneumoconioss. Since Mr. Barton did not
have complicated pneumoconioss, Mrs. Barton may not rely on this means of demonstrating that her
husband’ s death was due to pneumoconios's.

Death Caused By Pneumoconiosis

Therecord contains insufficent evidence to conclude that pneumoconiosis killed Mr. Barton. The
death certificate listed metadaic gedric cancer as the immediate cause of death (DX 49). And, as
discussed below, none of the physicians who evauated the circumstances of Mr. Barton’ s death believed
the cod worker’s pneumoconiogisin hislungs, by itsdlf, was severe enough to cause death. Inlight of the
evidentiary insufficiency, | find Mr. Barton's death was not caused by pneumoconios's.

Death Caused By Complications Of Pneumoconiosis

Mrs. Barton may dill receive benefits as a survivor if her husband’s death was caused by
complications of pneumoconiosis. At this point of the analys's, snce the medica experts reached different
conclusions concerning the causes of Mr. Barton' s death, anextensve review of both the medica record
just prior to his death and the evauations of the individua doctors isimportant.

Dr. Mdik

On August 11, 1998, Dr. Rgjeev Mdlik, board certified in oncology and internd medicine,’
examined Mr. Barton regarding a suspected carcinoma in his right lung (DX 52). He noted that Mr.
Barton’s condition had worsened following a carotid endarterectomy in May 1998 (DX 52 contains
medica reports concerning this procedure and a cardiac catherization operation during the same time
frame). Shortly after the endarterectomy, Mr. Bartonhad contracted pneumonia, whichproved persistent.
Hehadlogt 28 poundsinthreemonths. A CT scan reveded metagtatic lesons on Mr. Barton’sbrain. Dr.
Mdik observed that Mr. Barton had been smoking roughly a pack of cigarettes aday up until 6 months
before the vigit. Dr. Maik stated that Mr. Barton had “good bilatera bresth sounds.” The right lung was
observed to have “coarse crepitations and rhonchi.” Dr. Mdik’sfird clinica impresson was a suspicion
that Mr. Barton had Pancoast syndrome, secondary to carcinoma of the lung. Dr. Malik dso listed
pneumoconiosis and COPD (chronic obstructive pulmonary disease) in his diagnosis.

Duringthe August hospitdization, Dr. Mdik administered radi ationtrestment for Mr. Barton’sbrain

17| take judicial notice of Dr. Malik’s board certification, see Attachment No.2.
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cancer (DX 52). Although Dr. Hand had intended to discharge Mr. Barton on August 18", Dr. Malik
reported that Mr. Barton remained inthe hospital for continued radiation trestment of his multiple Stes of
cancer, in particular the lesonsin the brain and agastric mass (DX 52). Mr. Barton was also treated by
other medical specidistsinduding Dr. Winkler and Dr. Snowcroft. By the 14™ of September, Mr. Barton
was feding better and was discharged home. Dr. Mdik scheduled afollow-up office vist for September
17", At thetime of this discharge, Dr. Mdlik diagnosed, among multiple ailments, gastric carcinomarto the
brain and lung, COPD, sepsis, pneumonia and coronary artery disease.

Two days later, as Dr. Mdik described inthe desth summary (DX 52), Mr. Barton was admitted
to the emergency room in the early morning of September 16, 1998 due to dehydrationand anincreasing
shortness of breath.’® Dr. Malik indicated Mr. Barton had a medica history which included coronary
artery disease, severe COPD, black lung disease, and arecent history of metagtatic gadtric cancer. Over
the course of the day, while recaiving treatment for severe dehydration, hypotension, hyponatremia and
hypochloremia, Mr. Barton experienced increesing  “difficulty with oxygenation.” Lateintheevening, Mr.
Bartonexpired. Dr. Mdik’ sfind diagnossincluded: severe dehydration with shock; pulmonary embolism;
metastatic carcinomaof the brain, lymph nodes and lung; “ severe COPD;” and coronary artery disease.

Dr. Hand

Between August 11, 1998 and August 18, 1998, Dr. Stephen H. Hand, one of Mr. Barton’s
tregting physcians, treated Mr. Barton at the Anderson Area Medical Center for persstent headache,
dizziness, and nausea (DX 69). Dr. Hand had been treating Mr. Barton for quite awhile and reported that,
despite assartions of having stopped cigarette smoking, Mr. Barton continued to smdl of tobacco and had
high carboxyhemoglobin content inblood tests. The hospitalization followed aprevious trestment for right
|obepneumonia, which apparently did not resolve itsdf. Radiographic examinationsindicated the presence
of cancerous brain lesions, suspicious masses in the adrend glandsand infiltrate superimposed on chronic
lung disease. During a bronchoscope examination, Dr. Hand observed a large mass in the right middle
lobe. Anendoscope examination disclosed an abnorma massin Mr. Barton’ s ssomach. Pathology reports
confirmed the presence of cancer. Chest x-rays showed evidence of COPD and ameassin the right lobe.
In the August 18" discharge summary, Dr. Hand diagnosed gastric carcinoma, persistent right lung
pneumonia, COPD, coronary artery disease and cod worker’s pneumoconioss (however; as Dr. Malik
subsequently reported, Mr. Barton was not released on August 18" he remained hospitalized until
September 14"M).

Dr. Kunkd

80n September 16, 1998, Dr. Kenneth Nall admitted Mr. Barton into the emergency room of the Anderson
AreaMedical Center (DX 52). Mr. Barton reported early morning vomiting and severe shortness of breath. As part
of his social history, Mr. Barton reported he had been a pack a day cigarette smoker until just about ayear prior. His
medical history included stomach and brain cancer, black lung disease, emphysema and diabetes.
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Shortly after Mr. Barton’s re-admission to the hospital on September 16, 1998, Dr. Michee R.
Kunkel, board certified in interna medicing®® examined Mr. Barton concerning his breathing and nausea
difficuties (DX 52). Mr. Barton had aso struggled with gastric cancer, “COPD - cod miner’s
pneumoconiods,” and hypertension. Dr. Kunke ruled out acardiac basisfor Mr. Barton’s chest pain but
did not exclude the posshility of a pulmonary embolisn. Dr. Kunkd noted that due to his
“COPD/pneumoconioss,” Mr. Barton was receiving extensve oxygen therapy and had suffered “post-
obgtructive right lower lobe infiltrate” He believed Mr. Barton's carcinoma was complicated by “an
endobronchid lesonresultinginapost obstructive right midde lobe pneumonia/collapse.” Dr. Kunkel took
steps to provide comfortable support for Mr. Barton while honoring his desire to avoid heroic measures
and life support systems.

Apparently later the same day, Dr. Kunkel sgned and certified Mr. Barton' sdeath certificate (DX
49). Annotating that no autopsy had been performed, the physicianlisted metastatic gastric cancer asthe
immediate cause of death. Dr. Kunkel then indicated this cancer was a consequence of “cod miner’'s
pneumoconioss.”

Dr. Woodward

Based upon his autopsy examination and microscopic evauation of the pathology dides, Dr.
Woodward opined that the cause of death was “a pulmonary embolus secondary to widdy metastatic
carcinoma’ (DX 50).

Dr. Crouch

AccordingtoDr. Crouch, “occupationd coal dust exposuredoes not contributeto the pathogenesis
of gadiric carcinomd’ (DX 59). Asaresult, and based onher findings, Dr. Crouch concluded occupational
coal dust exposure neither caused any significant impairment nor contributed to, or otherwise hasten, Mr.
Barton'sdesth “secondary to pulmonary thromboembolism in the setting of metadtatic carcinoma.”

Dr. Caffrey

In addition to reviewing the lung pathology dides, Dr. Caffrey reviewed Mr. Barton's medical
record from 1982, including the reports from the Anderson Area Medica Center, Dr. Hand' s trestment
notes, the deathsummary, death certificate, autopsy report, and Dr. Crouch’ sconsultationreport (DX 72).
Concerning Mr. Barton’s cigarette smoking history, Dr. Caffrey opined that the extent was 50 pack
years.® Mr. Barton’ smedica history showed chronic strugglewith pulmonary problems, which Dr. Hand
diagnosed in 1992 as COPD and pneumoconios's.

19 take judicial notice of Dr. Kunkel’s board certification, see Attachment No. 3.

A pack year represents the consumption of one pack of cigarettes per day for one year.
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Based onhis extensve review, Dr. Caffrey stated that Mr. Barton had a“very minima degree of
cod workers pneumoconiosis” The amount of this coal worker’ s pneumoconiosis would “not cause him
respiratory difficulty and did not cause him to quit work in the cod mines” Instead, Mr. Barton stopped
mining due to back problems. While the record contained conflicting evidence about the extent of Mr.
Barton’ ssmoking, severa physcianrecorded hispersastent use, induding Dr. Bucci onMay 11, 1998 who
indicated Mr. Barton was attempting to stop the habit through the use of transdermal nicotine.
Consequently, Dr. Caffrey attributes Mr. Barton's chronic bronchitis and emphysema to his cigarette
smoking. Dr. Caffrey dso opined that Mr. Barton' s thirty plus year exposure to coa dust did not cause
hisgadtric carcinoma. While some studies suggest asbestos exposure may be acausative agent for ssomach
cancer, there is no evidence that Mr. Barton was exposed to asbestos. Likewise, Mr. Barton’s multiple
other medicd problemswere unrelated to his coal mine employment. Mr. Barton death wasdueto “diffuse
metastatic adenocarcinoma of the ssomach.”

Dr. Tomashefski

In additionto evauating the tissue dides, Dr. Tomashefski reviewed Mr. Barton’s medical, socid
and work histories (DX 72). Dr. Tomashefski stated that the pneumoconiosisin Mr. Barton's lungs was
so mild, it would have caused Mr. Barton no respiratory symptoms or impairment. Since the panacinar
emphysemawas diffuse throughout Mr. Barton's lung tissue, and “not spatialy associated withthe lesons
of coal workers pneumoconios's,” pneumoconiods did not cause Mr. Barton' semphysema, heart disease
or hypertenson. Findly, the pneumoconios's “was not acause or acontributing factor inhis desth.” He
noted that, while some studies suggest that cod miner’s have adightly greater risk of gadiric cancer, the
findings are only tentative and thereisno evidencethat coal dust itsdlf causes gastric cancer. Accordingly,
Dr. Tomashefski concluded Mr. Barton's primary gadtric adenocarcinoma was not caused by
pneumoconiosis or coal dust exposure,

Dr. Buddington

After reviewing Dr. Woodward’ sautopsy report, Dr. Buddington believed that the pneumoconioss
would have caused “ some degree of disability” during Mr. Barton'slife (DX 75). However, healso stated
that “it should be emphasized that thisisin no way the cause of desth.”

Discusson

Of the many phydcianswho considered the relationship between coa dust exposure and gastric
cancer, only Dr. Kunkel expressed a connection by annotating onthe deeth certificate that the immediate
cause of deathwas metadtatic gastric cancer, due to, or aconsegquence of, coal workers' pneumoconioss.

| give Dr. Kunkel’ s annotated conclusion little probative weight because it is neither reasoned nor aswell
documented as the contrary medical opinions. Firgt, while Mr. Barton’s medica history informed Dr.
Kunkel about Mr. Barton’s pneumoconiosis and Dr. Kunkel attended Mr. Barton in hislast hours, the
physician did not provide any explanation for his assessment that pneumoconiosis caused the ssomach
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cancer. Dr. Kunkd’smedica opinion aso has diminished probative value because he rendered it prior to
the autopsy and the subsequent pathol ogical findings of minima amountsof coal workers' pneumoconiosis.
Other medicd experts relied on the autopsy and biopsy reports to determine that coa workers

pneumoconiosis was not afactor in Mr. Barton's demise. Congdering the outcome of the autopsy, the
absence of any explanation by Dr. Kunke for linking coal workers pneumoconiosis to Mr. Barton's
stomach cancer clearly diminishes the vaue of his degth certificate annotation.

Dr. Crouchexpressed acontrary view, by sating that coal dust exposure does not cause stomach
cancer. However, her concluson is dightly tainted in Mr. Barton's case because Dr. Crouch did not
believe Mr. Barton had cod workers pneumoconioss &t all.

The other two physicians addressing the complications of pneumoconiossissue, Dr. Caffrey and
Dr. Tomashefski, presented wel documented, reasoned and consequently reaively more probative
medica opinions indicating no relationship between Mr. Barton's cod workers pneumoconioss and
cancer. Additionaly, both Dr. Caffrey and Dr. Tomashefski noted the absence of scientific evidence to
indicate that coa dust exposure causes gastric cancer.

Insummary, the clear preponderance of the more probative medical opinion in the record by Dr.
Caffrey and Dr. Tomashefski establishesthat Mr. Barton’ sdeath was not caused by a complicationof coal
workers pneumoconios's.

Pneumoconiosis Was a Substantially Contributing Cause Of, Or Hastened, Death

Eventhough neither pneumoconioss, nor itscomplications caused Mr. Barton’ sdesth, Mrs. Barton
may dill be entitled to survivor benefits if pneumoconioss was a substantialy contributing cause of, or
hastened her husband’ s death. In other words, since the United States Court of Appedls for the Fourth
Circuit has jurisdiction over this case, if pneumoconiosis cut short Mr. Barton'slife in any manner, Mrs.
Barton will prevall with her survivor'sdam.

Initidly, snce Mr. Barton struggled with ggnificant impairment of his lungs and a pulmonary
embolismwasinvolvedinhis degth, anargument might be madethat his life spanwas compromised insome
manner due to the presence of pneumoconioss in his lungs. However, absent in this record is any well
documented and reasoned medica opinionsupporting the proposition that coal workers' pneumoconioss
cut short Mr. Barton' slifeinsomemanner. Notably, none of thetreating physicians, other than Dr. Kunkel
as discussed above, tending to Mr. Barton's carein hislast days presented such aconclusion. And, Dr.
Kunkel’s death certificate assessment linking Mr. Barton's death to pneumoconioss has little probative
vaued due to hisfailure to consider the subsequent autopsy findings.

In contrast, the record does contain documented, reasoned, and probative medica opinion that
pneumoconioss did not contribute or hasten Mr. Barton’s death. Two board certified pathologists, Dr.
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Caffrey and Dr. Tomashefski, based on extensve reviews of the medica record, including the autopsy
report and pathology dides, opined that the extent of coal workers' pneumoconiosis was o minimum thet
it had no role in, even by hagtening, Mr. Barton's death. Their findings that pneumoconiosis had no
sgnificant impact on Mr. Barton’ sdeath are further supported indirectly by the opinions of Dr. Woodward
and Dr. Buddington.

Basad on the preponderance of the documented and reasoned medica opinion before me in the
record, Mrs. Barton is unable to prove that black lung substantialy contributed to, or hastened her
husband’ s passing.

CONCLUSION

The preponderanceof the more probative medica evidence establishesthat Mrs. Shelvie J. Barton
is an digible survivor and Mr. Emmett R Barton had pneumoconioss that arose out of cod mine
employment. However, the preponderance of the more probative medical opinion demongtratesthat Mr.
Barton did not died due to pneumoconiosis, or asaconsequence of coa worker’s pneumoconioss. The
medical record is dso insufficient to prove that Mr. Barton's cod workers pneumoconioss substantialy
contributed to, or hastened his death. Accordingly, Mrs. Barton has failed to carry her burden of proof
and her claim for survivor benefits under the Act must be denied.

ORDER
Thedam of MRS. SHELVIE J BARTON for survivor benefits under the Act isDENIED.

SO ORDERED:

A
RICHARD T. STANSELL-GAMM
Adminigrative Law Judge

DateSigned:  September 18, 2001
Washington, D.C.

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. §725.481, any party dissatisfied with this
Decison and Order may apped it to the Benefits Review Board within 30 days fromthe date thisdecision
isfiledwith the Didrict Director, Office of Worker's Compensation Programs, by filing anotice of appeal
withthe Benefits Review Board, ATTN.: Clerk of the Board, Post Office Box 37601, Washington, DC
20013-7601. See?20C.F.R. 8725.478 and §725.479. A copy of anotice of appeal must also be served
on Donad S. Shire, Esquire, Associate Solicitor for Black Lung Benefits. Hisaddressis Frances Perkins
Building, Room N-2117, 200 Congtitution Avenue, NW, Washington, DC 20210.
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